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fRfa to ®TR RRT5RT 
( finm ftflraw) 
toRJEHT 

R$fWt, 13 to,2007 

RR.3R. 365( 3T ) t -’ <l^4fr T 5RI tel RRT fa HftosRT 
ST^RT l^T^TT^TTTR tot RTTOft to f^R JRlfeld fto® RTRT 
* :— 

3j|^i 

to RR.3TR. RRH, TFR 37m, RRcfa *RRT Rtof, 
WtR7, SRT TI^RPd to toRR to 3^^ 103 to 

®F (1) to 3T#T to to. A to®! tor to RRTR RRI TTR, 
TRTR Wi to* 3TfRtoRR faton ®T 3PR Rcto RTTt® 
13 RJR, 2006 to R® 4lfr«l RTTJR to to t; 

tor ^rtt Rrto ^ rf rrRtrr tor t fto to aft to. 
to®T tor to rr>?t rr? ttr 3 ^tPwh^ 3I3^ i02to®F 

(1) to Wt-Tgz (®) to 3to to^T WTii RR Rf! t tofto 
FTOt ftifto TFR MR RRT to tot to RT 3 tK«|P<W 
to RHT, fR:^®7 ^R, ^RT, Mto 3Trf^ to 

7jfRRTR ^RRT® R?to to t; 

toft <1^ RRT lifter 21 2006 to TTfRRH to 

3Tj£toR 103 to ®F (2) to 3T*fa R® toT 5RT W to to 

PltoRH 3TTtontoTTRRFTtto to fto RR1 to tot. to. to®T 3?ft 
to RR7RT RR1 TTR RtoH to 3T^to 102 to ®F (1) to 
TR-®F (®) to 3T«N RR^ W toft to %R fRTffcT to RR 

t 3TRRT TFf; 

3fft toRRR to 3T^to 102 to ®F (1) to RR-TRF 
(T) to 3T^RR toft toR RRR to tot TKR RR TTRTR ^ft' 


to to to 3?ft TO toft to to tofrT to® RF to 
SRT to R^ tot to 'gRT RI Rto 3RRR ^R R^R WlR 
RR to RTRT t; 

to RlftoT ^f 'RtoR to ■£ to tot toR RTT 
tor® to tor rt fto£ ato Rtot* Rtt atotoR'RR ^ 

tof§R tol RHT RT to RrTTRTR ftoRR 3TIRtR ^ tot® 
24 3RRR, 2006 ^ RR'gJRRTRt to, RT Qll=b mRiRiIRcR 

37fRpiMH, 1951 Rt RR RRRRt' Rtt Rto ^ Rm, RiFT 

RRT RT fRto 3to Rto ^ 3TfRR?fRR RR Rl fRf?TT RRRR 
to Rt; 

to RTRt ^ 3to tot® 2 to*R., 2006 to RtR RF 
rtrr toT fto Rtof ^ tor totorftoR tototo, 1951 to 
RRT 8, 8RT, 9RT to RRl 10 to 3?to ftoto RRRR RR to t; 

to ftoto 3toR ^ rf to tor t Ito to to. to. 
to-RT to to R^T RIRtolR to®tR RT TRR FR5H to 3?toR 
RRf RR RR^T to RR to t, RRlfR, to ^R.lfRRltof to 

3tTrrt, ftoto ito: to rrft f^rr t, trr rt^r rrt 

tom ^fRto TOW- to t' RRT ftoRR 3TTRtR. tot 
TitotR tot rtftr rt to torfto ^fRto rrr to to 
3frfto RT ItoRR to RR RTftoR RFf t; 

to ItoRR ator to ^ito rttt to to sttrr 
rt rf to Rte ftoRT t fto w srftoR to tot^ ttr to 1 i tto 
rr^ to wtototoRftotoR tofto, 1951 tot rrt. 

8, 8RT, 9® to RRT 10 to 3T#r ftofT WTR RR # t; 

to MRR'toto totm CtoRurr) ^ to t 
fto to to. to. to®! aftr to rrttr rtr ttr ^ totRr y fdfnfRTR 

3TfRtRRR, 1051 tot RTTT 8,. 8RT, 9RT to RRT 10 to 3T#T 
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fPPAI FAHA Apt Pt t pTTT % ATfpHl P 3lfpH«H 
IPdi 4 Hi P, Pp 5 , hIcii< Pfq ATA P FpJ^A 102 P RTF (1 ) 
P FA-TAF (F 7 ) P RAR fPPdl HT AR HT AHT FBcTT; 

3Tcf:, HA, pf, 3TT. A. -p, 3TRR0 HAH, ATR HA TTRRfcT, 
PfHAR P 3RF^q 103 P ^F (1)' P STAR RR AAA 
HT AAR Hip ^ HTAI Jp ?ff 3R Tf, 

TpHT PP P AHTR ATE TFT RcRh Ufa*] P FAR, AR STF^TR 
AT fPpAT P 3TWAP Apt t I 

RITA eRT TTRAp 

16ARHp,2007 

[ AA. P. IRE 11 026 (46 V2006- ft. II ] 
Pf. W ^T^cTR FfHHRT, 3ER TTfpH 

faiPa 

TO fAHEHA 3TrPTR 

fApR : 

PfHAR P 3R^ 102 (1 ) C3F) H HAR P 3p FT. 
APHT, REA (TEA RAT) RATA PP 3ft AHR ATR AH., AAA 

(Rtn rat) raw Pt srfAHfAR fATFAii 

2006 ht fnfrr rerat p. 91 

[PfHAR P RR^k 103(2) P RAP EHAfcF A RAH] 

TTA 

AH ATTA P ORMfd P PfHAR HI RJ^ 103 (2) HI 
RAR dlOca 21 ^H. 2006 HU RH fppl t fpRp HR AAA AT 

MeI HfTHtA Hit TTA RTp TP P fP HH P RI. FT FpAT 

/ ’ 

RRA (TEA RAT) PATH Rp P AHpA HITT TFT, PAH (PlH 
■^AT) TTHTA PfHAR P SRfHp 102(1 )(FI) P RpR pH^I 
RAA P RATA #3 P pTR fd<fi?d 10 AT t RAHT AHf I 

2. P Pt. A pRT, RRA (TEH HAT) RAM Rp 
P AHTR HITT TFT, RRA (pH HAT) HATH (RAp) HT 
RfAHfAH ftr#AT ht apt P pH. str. aar, tea r^ho, 

AHpA heat ATE?, PldlH, fPfHHA SR? TTRRR HT RRA 
AlfPsT 13 R[A, 2006 Pt AHT AlfHHT A* AFRIT AAT AT! 

3. AtfHHI ^ AH 3TfAHTAA f IpAcAAf TTTTH TTH^Af HA 
RhIhah TEA TTTHTR HT! fHAT PFTf! Hl4 AT THTHlfATA Hi HAT. 
fAPTFAT fHA, pT^HT, HFfHTfT^H, EfeTAAA 3TrfA HA TjfAATA 
TMq1®H HTtI Af f 1 ATHt Hi STJATT AH Ap W 3TTHTA t 
3fk ycqRfcff A 3Tps#H 102 (1) (I 7 ) H> 3THIA fATHAT WTA 
HIT # tl 3TfAHIAA ^ TTA^pT A JRAIAf ^ MA HA TAHIR P 
HHHRt HA4 iHATA UTT fAfHHSA Al TTAH P TTHTAT AA HI HTA 
ATAft ^fHHT3Tf P ®4tt fH fAlHHIA TEA ATHIR HA #HTJHP 
A. 112AJH/2004 ATTRsJ 27 AHHT, 2004 Hi) AHAfAA HAA AAA 
fAfHHA TTTHAT Hi TTAAH A. 497 ATTRi 30 AHHT, 2004 HA 

Pfp H>t 1 ath) A hiha Ihiat fni Ihai fniAt gni at 

HATA ^ hPt) AcApHAf A ArAHI AT HTA A HA 59,450 AAA, 
AH HA c#H-HA 'yfdHW W4 tHAI HIAT tl 


[Part II— Sec. 3(ii)] 

4. TTfHHlA H 102 (1) (IH) Hi AAHAf ^ 

STJATT Hit o^fHA TEE H fHAt AHA HT AHTA ^ ^ 

rPlR 3Ttr TTHTA HIA H frTIT TATfoA HTAI AfH HH TTAH '§TTI HAI^ 
A^ fHAt fHfA ^TA A! AAH A HTA HA AHK PuRd HT tpH 
dldl ^l 

5. ATfAHA A FA Ma # FAHH Hlf Htf 
FTplT3 3TAf^H AHt fHAl MAP A AH AHfWf Ht 3?f AhTaA 
AA P PKfiSd fHAT HTAI H ^AlHA, 3TTAH P ATftTH 24 3TATTT, 
2006 P AH 5RT ART HA. RfHAR AT HH AfPPpH aMaAA, 
1951 P AA FAHp HA FTPfPA HTA P %R HHT AAT AT 
PtaP aPa ArAfPn' A -yrfAHfAcT AA P fPPcfT TOI Pt Pi 

6 . 3TFTTA A AH pApHA HTA P fpTT 28 3TTFRT, 2006 
Pf TEA TTTHK HT P AH %HT AT fP HAT ArAp TRTA TT^TaT 
HA RTrHHA A FfpApH #7^ AAFFA HTp HT pt P Pt 
HH A TEA TTTHAT HH tHFA AH AT fA^HT fpR AA P’, aflT Ap 
AHt P AH 3AATT fHA A7 ~P ATfHH! A AAT 3TfAHfAA FA 
Ap Pi pAAlP A 3rf*3H A A Pi pH AW FAoHA Hp HT 
THT P, P <t RTH P RAF tthtr p RA A ATAT HT P f I 

7. ATP A 3TAA ATAIA 2 fAcTHT, 2006 P FAT P AH 
HAA fHAT fP AcAlPP A FTTH AfpAfPH PPAAA, 1951 Pt 
m 8, 8H ; 9H Pt HR- \ 0 P HpA fATHAf FAAA HT P pi 
ApTH 25 fTHHT, 2006 P RH ^AH ApHAT P AlP P 
fPlHHA TRHR P A-AHTH 3p 3AAHT AA'AA fHTOT P ATpTH 
1 8 - 8-05 P RH AH HA PfpF fpAT P P fpRA o^PHrlP P 

Hpfer tHAfP ttha Pa P Iha hP hiP hta? Pt 
HpTAA Ap Pt WFTHH AdHldH AHA Hp P AHA P 
faPia hta Pi ah ah a* aafa tta bPt ffa P aP Pa 
ftrh faa; P hta Pi Path htat Pi atP P ah htaa fPAT P 
fn FA AH P FfPrfeA P AHFT TTA HAfPP P P AH AcAp 
P Pt AH TEA ATHF P AW PfpA Arp Pt Ptfe p FTTAT Pi 
3AT HAfTHT TRAP P FAM OF FA A ATT 3TTATT AT P fATpAT 
FAAAHT Pt Pi 

8 . TEA ATHIR A ATARI P 28 3RTRT, 2006 P AH P 
FtR P HRte 6 3THJH3 , 2006 P FRA AH SRI AH HAA iHAT 
fP TEA TRHR A ATARI RAH RHRTI' Pt 1PP AH AT IPjHT 
AHT fHAT Pi FpP 3TW AH H?R fpAT fP ATAfPP" PI TEA 
RfAHTHA P ART HI AH 4 Hf? FATEH HTTAI AAT P 3p 
HpAltf^A, tfPPlA PT ATA TEA PAHHA P H I Pd 4 H 
Hp P AFP P %A farm HTTA AA, P (pp fP Hp? 3RA 
TEp P AAT P) PR AH TH Fp‘ AHA P AT 3RAHT Hi i ApA 
AAA^ FAFFA AHt HTTA, RA, Pi 

9. HH A^A HI WA P EsP ^ fP ATAp RRA RATA 
TEA TRHR P H#T HAT AA HTRI Apt HT Tp P*, HAP 
TffHATA P FRfpA 102U ) (H) P -AHTA Plf Hpdl HT ATA 
Apt Pi HTTHH P ATAT Hi R%T AH f fP ATAfPP P #H 
AtfifAfATH aPRfAAR, 1951 HT ART 8, 8H, 9H 3pT ART 10 
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TO TO TOTTOT ; 3TOTTOTO 


# 3T#R MU WM TOC #t t 3#: g#eTR # SRJTOk 
102(1 )(T) # TOt 37TTOf# TO# ft #TO SM^TOR 
3#m, 1951 TOt W RHl# # 3T#R frotcTT# # 
3tfRTOR# TOt ## R#RT TOt Tjf f ;~ 

to. rttt 8 # 3t#r Putfdi-R* tot Rffero srwtf 

# 1#r 'rttotot gRT «0nfote to ms rt tor 
fro^H^WTOTOTFT^TO# 3#RTORF##f#R 
frotro # ###t ti rofrorT # rt# tot to totor 
R# t fTO TORfSf# TOt fTO# 3TTOTR # %? <0qftl4 
TOTOTT RRTt1 roTO # TO# t RF W1 f^TT t fTO 
TOTR# # #t# # #RRTR #t # f#H TORfWrot 
###g TO# TO M TOC TOTTO tl TO fae-^e! 
TRTO t fTO 3n-qVi R# gRT # # qefletl # 3PJ7TR 
TORfa# TO ###& SlfTOlfTO TO# #f#RTOfaTORt 
TOf fl W *3#kT TOR TOt «RR # TT§# fR fTO 
TORfa# TOt #TO ##Rf#R TOf#TOm, 1951 TOt 

rkt 8 # yRwiRad fro# a^ror# f?R «fl*ifti* TOf 

1TOTO RRT t, TOT 8 # TOR# fTO# ##TO TO TOR 
TOftl 

Ter. arm sro # 3T«fhT fimfd i-RF rrt to totrr 
ro#t t fro rotf TOfro #tro Rffifafror TOfRfrom,- 
1951 TOt «TRf 99 # TO#R fa# 3TT&T gRT fa# 
■fHdT^M Alfaro # faro'll TO frost RRR TOTOR 
gm sne tottoto tot## tort rorar t, to 

TOf TOt SfRfa # faTO##TO TO TO# '#RTI t# 
TOR# #, f#TR TOt CI^Mfd TOt #f#R faRT TOTOT t 
3# CI^HPd TOTR# TO TTR TORT TO# # TOTO^RF 
TORRlf# TOCTO 3TRTO TO RTR 

TOfro Mt^r frou toht 3^ ^ 

^rr t fit frorit i ^r-qror m 8^ 

^31#T Wm^tTOTTR^TO^ efto 

Tlf^lR 3PrfvfTOR, 1951 ^ft W( 123 3 dfcdfeld 
froft w37iwr^^Ht ypnW^t Wro ^to 

^ f^TRT^ ^ fsRTt RRTeR TO 3?T^T #H 

t ^fror Alfaro ^fterrof t fro 

mW ift fro# rttor gm ^ 
ro# to #qt toh tott 1 1 ^r ^qftNW 3 ^faff 
TOT^ ^f TORT 8TO # 3T#T fTOfcTT TOf t 1 

n. qRT 9^r # anN fro^TT-TO urn fro# TOfro 
grtr “ totor” # rpf to# totto to torr 

# 3733FT rt mroR rot Riel to wt ro# # 

fro* ro R7 RRTOR gRf ^TsFRT fTO# Wlf # 
fRTOTO # feP* roW #TOT # fTOPSH TFH # 
rom RT# fq#cTT # f^TR ro#f "t 1 I #TR # 

writ # # fm. ^ 3#ifrow # tot 

7(ro) ^f mt Rf^nfro ‘ totor’ ##r totor 

t 1 rofror rof^ro ^f rote rtoto toT t fro 


MM ^ ##R RRTOR # TOST 3T# TORR ro 
TOTRR # STATOR ^ rot^ #TOT # t I fTO# # 
RTR^ #g fTOf% TOR ^TfR # 3?#T ro# # 
3l^?1[ #RR fTO# # TORT # #TOT Hill TORT't' Rt 
TO # RTTO # TORTOTT # #TR Pi<^nt # 37TTOf%T 

,r# ro#t ^ro ^ #totr, ro# rot tor rot rotter 

gRT TOR RRTOR # TOR f R fTO ##R^RRTOR # 
TOR I T#eTR RRT 9ro y^M # TOR^ # TO^TOf 

## t I 

* R. RRT 10#3T#R Wdl -TOT 10fTO##RtroTOt 

ro from # rrrto, #rr ro tor 3 rfRro# # 
feTR fro# rofroi rot fro#rr # toTto f, fro# 
rogfror rrtor tot 25 % ro 3#qro am 1 1 totM 

# tor# ff ro# ^ to 3#toto "rot froro t' fro ^ 
rotfTO RRTORR#f tTORTOTOR^TO # FTO * 
froro f 1 fro RTOf^#t rot fro# to ro fqgror rot froro 
tot t 1 ro# # tor #' ro# to roror froro fro 

TOT# TOR RRTOR # #TO# TOTTOT 6 TOTO TOR cTTO 

#t ^tor roro ro^ # f 3^ to #r# * Tiro #tot ' 

gRT f#RTOR TOTOR # 3T#R rotf TO TOTOT f#R 

fron#TRR ##rttoto itot'rr: rrt iorot3#TO 
to tiro fro# rofrorgRT rof# to fro# ## roroft 
to from # rrro rofgR fro# 'Bgfro totor' ror 
25% ro STfRTO 3TO t I R#FT TOR# #', #TO TOT 
TOFT TOR "TOT RRR RTO #t TORTOT # t, TOTT RRT 
10 # TOR#' rot 37TTOftcT ro# # f#R TO ##R 
rrtor # ro#r fro# ro#t,/from ff #ro ro%R i ‘ 

|##R Rfg 3RR# TOR RRTOR # 37#R fTO# roTOft 

#' rot^ to roror ror # # t #ro fro tor# gRi 

37WTO TOT # arfTOTTO froro RTO t, RR # TOT* RTO 
RTO # fro# tor rot TOroro ror mRR t, rrt 10 

# 37#R roff frotcTT TOTTO TOt tt# I 

10. 371RtR t RfR# gRT fTOR RR TOR#", f#RTOR TOR 
RRTOR # TORT W#TOTOff 3# f#RTO f##T, gR# TOR # 

rofroror rot ror tot# to fro rtr# #to 'To# t #ro yfafqfroR 
3Tf#rom, 1951 rot rrt 8, sro, 9ro rto 10 # a## 
frotro wtct rr #t 13# ror# Rfromroror mW rot 
##mr# 3T^#g 102(1 )(t) #3T#Rmro#TOFTt# 
ro f#R froffg #fro froro tott rofgR, rot rtor f tt# ir 
TOR# # R# M^#* TO fRRR RR f#TO t 1 

11. rompr tor# # to TOtro# #r# t fro tor# 
TOTO WR ##R RT TFTR TOTOR # 3T#R #1 TO RTTOT TOf 
ror#t i^TOT^ro##3#Rro,f##f#R#TOTOFT 

fTORR t, TOR TOTOR gRT =hfc1MR #RRTR TOtTOTR TOT # 

rororror rri^ r^ f i sttr# rot tottotr rot totot to t# 
3#rffror #rrtr toh ro# ro #f#R to froro ro# roT 
TOfRTOR TOf t I rofTOR «hi4qif^qT tf 37T#R rot #TOT fR TOR 
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ft Iehe ete t % opu R 1 02(i )(^>) e 

SIRfa Elf RttRe Wlil El t I w TH t fE FR 
EfRE^H R* =b| ^ TIE i&l 1? 1% A c-i M E clW M 1 cl H lER 
EfRfER, 1951 ET EKT 8, 8E, 9E RR «TRT 10 E iflRH 
1RT#H THE ET # f | 

12. ZTflET ET sqn R ^ 3EjlT ET ^ ET f 
1 e> Rt 3Tt. Zt. H^I, TTET (TEE TTET) 7TTTH RflT Rl TEH TIE 
TTR, TTET OllE TTRT) 7TFTE R HTE 3 #MEcT EfRfTEF 
1951 El R1TT 8, 8E, 9E RR ETT 10 E 3TOPT Elf fTTFTT 
WTcT TFf E) t ^ET fE 41^40 R‘ EfREET fEH TTT t ET, 
W^R, 3T^T ! 02(1)CT) E 31#T fRlRI E1EH TT ET 
3ETT i TRJHTT iMfrl ET 103(2) E ERR |E EE E 

ETE EIRE Ret EJETt fE Rt sR, Zf. ERE, EET (TIE ERT.) 
ETE7 ET ET ERIE TIE EE, EET (ElE TTRT) ERE EfaR 
RTfHET R ZZIR EE ERR TT fERn E EERT T?n f I 

F./- . F./- T. - 

(RR.Hf.ElRt) (RT. ’ntEPEETEt) (THR H. EHE) 
fTRTHT RTRET RT§E blHE 3TT^RTT HETT EFJET 

TEH : T? fTcHt 
FT#® : 13 fEERT, 2006 

MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 
NOTIFICATION 

New Delhi, the 13th March, 2007 

S.O. 365(E). —The following Order made by the 
President is published for general information :— 

ORDER 

Whereas a petition dated the 13jh June, 2006 raising 
the question of alleged disqualification of Shri O. l . 
Lepeha and Shri Nakul Das Rai, Members of Parliament 
under clause (I) of article 103 of the Constitution has been 
submitted to the President by Shri H.R. Pradhan. State 
President, Bharatiya Janata Party, Gangtok, Sikkim: 

And whereas the said petitioner has averred that 
Shri O.T. Lepeha and Shri Nakul Das Rai have incurred 
disqualification under sub-clause (e) of clause (1) of article 
102 of the Constitution, as they have been provided with 
the facilities of car, free fuel, driver, staff, telephone, etc., 
by the State Government of Sikkim, without any work or 
responsibility; 

And whereas the opinion of the Flection 
Commission has been sought by the President under a 
reference dated the 21st June, 2006 under clause (2) of 
article 103 of the Constitution on the question as to w hether 
Shri O.T. Lepeha and. Shri Nakul Das Rai have become 
subject to disqualification for being Members of Parliament 
under sub-clause (e) of clause (1) of article 102 of the 
Constitution; 

And whereas as per sub-clause (e) of clause (1) of 
article 102 of the Constitution, a person shall be disqualified 


for being chosen as. and for being, a Member of either 
House of Parliament ii he is so disqualified by or under any 
law made by Parliament: 

And whereas the petition did not mention any 
provision ot the Parliamentary law under which the 
Members were alleged to be disqualified and subsequently 
the petitioner was asked, vide the Flection Commission’s 
letter dated 24th August. 2006. to specify the provisions of 
the Constitution or the Representation of the People Act, 
1951, under which the Members were alleged to have 
incurred disqualification: 

And whereas the petitioner in his reply dated the 
2nd September, 2006 stated that the Member's have 
attracted disqualification under Sections 8, 8A, 9A and 10 
of the Representation of the People Act, 1951; 

And whereas the Flection Commission has noted 
that Shri O.T. Lepeha and Shri Nakul Das Rai are not 
holding any office under the Central or State Government, 
however, they have been provided certain facilities by the 
Slate Government, over and above,what they are entitled 
to as Members ot Parliament and the Flection Commission 
is not the authority to consider the propriety of granting 
such additional facilities at the cost of State Exchequer; 

And W'hcreas the Flection Commission has further 
noted on the basis ol facts available with them that there is 
no substance in the allegation that the concerned Members 
ol Parliament have incurred disqualification under Section 
8, 8A, 9A or 10 ol the Representation of the People Act, 
1951; 

And whereas the Flection Commission has given its 
opinion (vide Annex) that Shri O.T. I upcha and Shri Nakul 
Das Rai have not incurred any disqualification under 
Section 8,8A, 9A or 10 of the Representation of the People 
Act, 1951, as alleged :n the petition and, therefore, the 
question ot disqualification under sub-clause (e) of clause 
(1) of article 102 or the Constitution does notarise; 

Now, therefore, i. A.P.J. Abdul Kalam, President of 
India, in exercise o! the powers conferred on me under 
clause (1) of article 103 ol the Constitution, do hereby 
decide that Shri O.T. Lepeha and Shri Nakul Das Rai are 
not subject to disqualitication on the grounds raised in the 
present petition. 

President of India 

16th February, 2007 

11. No. H-l 1026(46 )/2006-Leg. U] • 
Dr.BRAHM AVTAR AGRAWAL, Addl. Secy. 

ANNEX 

ELECTION COMMISSION OF INDIA 

In re: 

Alleged disqualification of Shri O.T. Lepeha, Member 
of Parliament (Rajya Subha) and Shri Nakul Das Rai, 
Member of Parliament (i ok Sabha) under Article 102 (1) (e) 
of the Constitution. 
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Reference Case No. 91 of 2006 

[Reference from the President under Article 103 (2) 
of the Constitution] 

OPINION 

This is a reference dated 21st June, 2006 from the 
President of India, under Article 103 (2) of the Constitution, 
seeking the opinion of the Election Commission on the 
question whether Shri O.T. Lepcha, Member of Parliament 
(Rajya Sabha) and Shri Nakul Das Rai, Member of 
Parliament (Lok Sabha), have become subject to dis¬ 
qualification for being Member of the House concerned 
under Article 102 (1)( e) of the Constitution, 

2. The question of alleged disqualification of Shri 
O.T. Lepcha, Member of Parliameht (Rajya Sabha) and 
Shri Nakul Das Rai, Member of Parliament (Lok Sabha) 
(respondents) was raised in a petition dated 13th June, 
2006, submitted to the President by Sh. H. R. Pradhan, 
State President, Bharatiya Janata Party, Gangtok, Sikkim. 

3. .The allegation in the petition is that'the respondent 
MPs, have been provided with the facilities of car, free 
fuel, driver, staff, telephone, etc. by the State Govt, of 
Sikkim, without any work or responsibility. According to 
the petitioner, this is a corrupt practice and the respondents 
have incurred disqualification under Article 102 (1) (e). In 
support of the allegation, the petitioner furnished a copy 
of the Sikkim Govt, Gazette No. 497 dated 30th November, 
2004, publishing the State Govt, of Sikkim’s Notification 
No.ll2/HOME/2004 dated 27th November, 2004 detailing 
the facilities to be accorded to the*Members of Parliament 
from Sikkim by the Department of Parliamentary Affairs, 
Govt, of Sikkim. The petitioner stated that public money 
to the tune of a minimum of Rs. 59,450 per month is spent 
on each of the two respondents without any rhyme or 
reason. 

4. As per the provisions of Article 102 (1) (e) of the 

Constitution a person shall be disqualified for being 
chosen, as and for being, a member of either House of 
Parliament if he is so disqualified by or under any law 
made by Partiament. N 

5. As the petition did not contain any mention about 
the provision of the law under which the respondents are 
alleged to be disqualified, the petitioner was asked, vide 
the Commission’s letter dated 24th August, 2006, to 
specify the provisions of the Constitution or the 
Representation of the People Act, 1951, under which the 
respondents were alleged to have incurred dis¬ 
qualification. 

6. The Commission also wrote to the State Govt, on 
28th August, 2006, to ascertain, whether the respondent 
MPs were being provided the facilities mentioned in- the 
petition and whether they have been appointed to any 
office by the State Govt., and if not, the basis on which the 
allowances/facilities as alleged in the petition, were being 
provided to them, over and above those which they are 
getting as MPs from the Parliament. 

7. The petitioner, in his reply dated 2nd September, 


2006, stated 'that the respondents have attracted dis¬ 
qualification under Sections 8, 8 A, 9 A and 10 of the 
Representation of the People Act, 1951. In a separate 
communication of 25th September, 2006, the petitioner 
referred to a letter dated 18-8-05 of the Land Revenue and 
Disaster Management Deptt. of the Sikkim Govt, which 
mentions about granting administrative approval to 
certain items of works to be taken up under Calamity 
Relief Fund allotted to different persons. This letter shows 
a work involving Rs. 3 lakhs against Sh. Nakul Rai and 
others. The petitioner has stated that Sh. Nakul Rai 
mentioned in this letter is one of the respondents and that 
this amounts to entering into a contract with the State 
Govt, and hence the respondent Sh. Nakul Das Rai has 
incurred disqualification on this ground also. 

8. The State Government, vide their letter dated 6th 
October, 2006, in reply to the Commission’s letter dated 
28th August, 2006, stated that the State Govt, has not 
appointed the respondent MPs to any office. They 
further stated that the respondents have been provided 
an office room in the State Secretariat and staff, telephone 
and vehicle have been provided for the functioning of the 
office in the State Secretariat (as is the practice in some 
other States), and that no pecuniary benefits in cash or 
otherwise have been provided to them. 

9. In view of the fact that the respondent MPs are 
not holding any office under the State Govt., there is no 
question of any disqualification under Art. 102(l)(a) of the 
Constitution. In fact the petitioner’s contention is that the 
respondents have incurred disqualification under Sections 
8, 8A, 9A and 10 of the Representation of. the People Act, 
1951 and hence they attract the provisions of Art. 102(lXe). 
The allegations of disqualification under the said Sections 
of the Representation of the People Act, 1951, are examined 
below: 

a. Disqualification under Section 8 — This Section 
deals with disqualification for being chosen as, 
and for being, Member of Parliament or State 
Legislature, on conviction by a Court of law for 
criminal offences. In the petition, it is not the case 
of the petitioner that the respondents have been 
convicted for any offence. In fact, the petitioner 
has submitted that the Commission may consider 
convicting the respondents for drawing facilities 
from two sources. Quite clearly, the Commission 
is not the authority to impose conviction on the 
respondents as contended by the petitioner. In 
view of the admitted fact that the respondents are 
not convicted for any offence mentioned in 
Section 8 of Representation of the People Act, 
1951, there is no' question of any disqualification 
under Section 8. 

b. Disqualification under Section 8 A—This Section 
provides that a person found guilty of corrupt 
practice by a High Court on the trial of an election 
petition, by an order under Section 99 of 
Representation of the People Act, 1951, would be 


S7X, <*£/<> 7,-^ 


6 


THE GAZETTE OF INDIA : EXT RAORDINARY [PartII—Sec. 3(ii)) 


liable to disqualification for a maximum period of 
six years. In such cases, the matter is to be referred 
to the President and the President, after obtaining 
the opinion of the Commission, determines 
whether the person found guilty of corrupt 
practice should be disqualified, and if so, for 
what period. Thus, for disqualification of the 
respondents under Section 8A, first of all, there 
should be an order of a High Court in an election 
petition finding the respondents guilty of any of 
the corrupt practices mentioned in Section 123 of 
the Representation of the People Act. 1951. In the 
present petition, there is no contention that the 
respondents have been found by a Court to be 
guilty of having committed any corrupt practice. 
In these circumstances, there is no disquali¬ 
fication under Section 8A in the present case. 

c. Disqualification under Section 9 A—This Section 
provides for disqualification of a person on 
account of subsisting contract entered into by 
him with the “appropriate Govt.”, in the course of 
his trade or business, for supply of goods to, or 
for execution of any work undertaken by that 
Govt. The ‘appropriate Govt.’ as defined in 
Section 7(a) of the said Act, for the purpose of 
membership of Parliament is the Central Govt. In 
the instant petition, there is no averment that the 
respondents have entered into any contract in 
the course of their business or trade with the 
Central Government. In any case, if at all any of 
the events including the work permission under 
the Calamity Relief Fund is to be treated as 
contract, it would still not attract disqualification 
for membership of Parliament, as these contracts 
are, by the petitioner’s own contention, with the 
Stale Govt, and not with the Central Govt. 
Therefore, Section 9A does not apply in the case 
of the respondents. 

d. Disqualification under Section 10—Section 10 

deals with disqualification of a person for being 
the Manager, Secretary or Managing Agent of 
any Company or Corporation in which the 
appropriate Govt, has a share of 25 c r or more. I n 
the case of the respondents, the petitioner has 
not pleaded that they are holding any office. The 
State Govt, has also clarified that the respondents 
have not been appointed to any post. In the reply 
by the petitioner, he has stated that the respon¬ 
dents have been drawing facilities to the tune of 
about Rs. 6 lakhs annually from the Siqte Govt., 
and this cannot be possible without holding an 
office under the Sikkim Govt, by a secret’ 
contract. Here again, the requirement of Section 
10 is that the office held by a person should be in 
a company/corporation in which the ‘appropriate 


Govt. ’ has a share of 25 % or more. In the present 
case, since the question is with regard to member¬ 
ship of Parliament, to attract the provisions of the 
said Section 10, the office should be in a company/ 
corporation under the Central Govt. Therefore, 
even if the respondents are holding any office in. 
a company under the State Govt, as vaguely 
alleged by the petitioner that would still not attract 
any disqualification under Section 10 as far as 
membership of a 1 louse of Parliament is concerned. 

10. The Commission has considered all aspects of 
the matter in the light of the submissions made by the 
petitioner, the clarifications obtained from the State Govt, 
of Sikkim and the legal position, vis-a-vis the contention 
in the petition that the respondent MPs have attracted dis¬ 
qualification under Sections 8, 8A, 9A or 10 of the 
Representation of the People Act. 1951, and consequently 
the respondents should be declared as disqualified for 
being Members of the Parliament under Art. 102(l)(e) of 
the Constitution. 

11. In the instant case, it is an admitted position that 
the respondent MPs arc not holding any office under the 
Central or State Govt. They have been admittedly 
provided certain facilities by the Stale Government, over 
and above what they arc entitled to as MPs. The 
Commission is not the authority to consider the propriety 
of granting such additional facilities at the cost of the 
Slate Exchequer. In the present proceedings, the 
Commission is only concerned with the question whether 
the respondents have incurred any disqualification under 
Art. 102(i)(a). It has been seen that there is no substance 
in the allegation that the respondents have incurred 
disqualification under Sections 8, 8A. 9A or 10 of the 
Representation of the People Act, 1951. 

12. In view of the above, the Commission is of the 
view that Shri O. l . Lepcha. Member of Parliament, (Rajya 
Sabha) and Shri Naknl Das Rui. Member of Parliament 
(Lok Sabha), have not incurred any disqualification under 
Sections 8,8A. 9A or H) of the R.P., 1951 as alleged in the 
petition and. thereiorc. the question of disqualification 
under Art. 102(1 t(e) does not arise. The reference is 
accordingly returned with the opinion under Article 
103(2) that Shri O.T. Lepcha, Member of Parliament (Rajya 
Sabha) and Shri Nakul Das Rai. Member of Parliament (Lok 
Sabha) are not subject to disqualification on the ground 
raised in the present petition. 

Sd/- Sd/- 

(S. Y. Quraishi) (N. Gopalaswami) 

Election Commissioner Chief Election Commissioner 

Sd/- 

(Navin B. Chawla) 

Election C '<)mmissioner 

Place: New Delhi 
Dated: 13 th December. 2006 
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